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TERMS AND CONDITIONS OF SALE 

(These attached terms and conditions are an integral part of the contract and supersede any and all other terms and conditions that have been                      

presented by Purchaser) 

 

1. TERMS PARAMOUNT: The contract between Purchaser and 

Seller shall be solely as defined hereby together with all of the 

documents or attachments referenced herein except as it may be 

modified by changes hereto.  In the event of any conflict 

between the terms of the contract as defined hereby and the 

terms of the Purchaser’s purchase order, letter of credit or other 

document incidental to this contract, the terms set forth herein 

shall prevail.  Any conditions or exceptions which may be 

stated in any communication or document received by Seller 

from Purchaser shall be of no effect unless specifically agreed 

to in writing by Seller.  This Sales Confirmation constitutes 

notice of objection to any conditions in Purchaser’s inquiry or 

purchase order or any other documents which are contrary or in 

addition to the conditions set forth herein. 

 

2. WARRANTY: SELLER WARRANTS THAT ALL 

MATERIAL CONFORMS TO CONTRACT 

SPECIFICATIONS: THERE ARE NO WARRANTIES, 

EXPRESS OR IMPLIED, OF MERCHANTABILITY, 

FITNESS OR OTHERWISE, WHICH EXTEND BEYOND 

THE DESCRIPTION ON THE FACE OF THE CONTRACT. 

 

3. QUANTITY: Unless otherwise specified, Seller may deliver 

and Purchaser will accept up to ten (10%) percent more or less 

than the contract quantity.  Where material is sold on an actual 

weight basis, mill weights shall be conclusive. 

 

4. PARTIAL SHIPMENTS: Unless otherwise specified, Seller 

shall have the right to make partial shipments.  Each partial 

shipment shall be deemed a separate sale and payment shall 

become due therefore in accordance with the terms of payment. 

 

5. RISK OF LOSS: Purchaser shall bear all risk of loss or 

damage to or destruction of the material covered hereby from 

after delivery at the point of delivery stipulated in the contract, 

unless otherwise expressly provided. 

 

6. IMPORT DUTY AND TAXES: If the contract calls for Seller 

to pay duty on imported material, and only in such case, Seller 

shall pay the amount of United States import duty at the rates 

stated in the Tariff Schedules of the United States in effect on 

the date of the contract.  If duty is determined by value, it shall 

be based upon Seller’s cost.  If the total amount of duties 

(regular and special), at any time, required to be paid is for any 

reason whatsoever greater (or less) than this amount, the 

difference shall be charged (or credited) to Purchaser. In the 

event that any new or increased U.S. Federal, State or local 

taxes, however denominated are imposed upon the imported 

material after the date of the contract, such new or increased 

taxes shall be for the account of and charged to Purchaser. 

 

7. Cost of Insurance and Transportation: If the contract 

provides that Seller shall pay insurance and transportation 

costs, they shall be at the applicable rates in effect at the date of 

the contract.  If for any reason the cost of insurance or 

transportation increases prior to the shipment date, such 

increases shall be for the account of and charged to Purchaser. 

 

 

8. DELAY IN OR NON-SHIPMENT: If for any reason beyond 

the control of Seller or of Seller’s supplier shipment is not 

made within the time specified: 

 

(a) Seller shall not be liable therefore and, 

(b) Unless otherwise agreed, the time for shipment shall be 

extended for a period of ninety (90) days, and 

Purchaser, if payment is to be made by letter of credit, 

shall extend such letter of credit for ninety (90) days.  If 

shipment is not made within such extended ninety (90) 

day period, the contract shall be deemed to be cancelled 

by mutual consent and without liability to either party.  

In no event shall Seller be liable for consequential or 

special damages for delay in or non-shipment of any 

material under this contract. 

 

9. DEVIATION: If after the material has been shipped, its arrival 

at the destination port is delayed or prevented; or the vessel is 

deviated to a different port for reasons beyond Seller’s control, 

the Seller shall advise the Purchaser of any such delay and/or 

deviation within a reasonable time and shall cooperate with the 

Purchaser to get the material to the Purchaser’s original 

destination stipulated by the accepted contract, without 

prejudice or liability to the Seller. 

 

10. CLAIMS: (a) Shortages – All claims for shortages in deliveries 

must be made promptly after receipt of the material by 

Purchaser.  All claims for shortages must be supported by 

documentary evidence in the form of exceptions taken on 

delivery receipt (however denominated) furnished by Purchaser 

to the delivering carrier.  Failure to take such exceptions at time 

of delivery shall constitute an absolute bar to any claim. 

 

               (b) Damaged or Defective Material–All claims   of 

damaged or defective material are barred unless reported in 

writing by Purchaser to Seller, with full particulars, promptly 

after the damage was or reasonably should have been 

discovered, and full facilities are offered Seller and its insurer 

for inspection and investigation. 

 

All claims must be made by registered or certified   mail, or 

courier, must state with particularity the defect or damage 

complained of and must be supported by documentary evidence.  

In no event may any claim be made more than thirty (30) days 

after material is received by Purchaser or thirty (30) days after 

the defect or damage reasonably should have been discovered. 

 

In the event that a timely and bona fide claim is made with 

respect to damaged or defective material, Purchaser shall be 

entitled, at Seller’s sole and exclusive option, to replacement of 

the material, refund of any purchase price paid therefore or an 

allowance.  Seller shall not be otherwise liable for such 

damaged or defective material or its use or for consequential or 

special damages.  Purchaser’s obligation to accept and make 

payment on time for the balance of the material delivered or to 

be delivered under the contract shall not be affected thereby. 

 

In case of a dispute as to whether material meets contract 

specifications, Seller or Purchaser may designate a mutually 

acceptable independent testing company and/or surveyor to 

make an examination and in such case said testing Company’s 

and/or surveyor’s findings shall be conclusive and binding on 

both parties (the expense of which examination shall be borne 

by Seller with respect to each item found not to conform to 

specifications and by  Purchaser with respect to each item found 

to conform to specifications). Seller shall not be responsible for 

inherent vice, such as atmospheric rust if steel is ordered 

without wrapping, and for Internal sweating on wrapped steel. 

Seller shall not be deemed to have knowledge of the intended 

ultimate purchase or use of any of the material. 

 

11. SELLER’S REMEDIES: In the event that Purchaser fails to 

perform its obligations, Seller, at its option, may cancel the 

contract and recover from Purchaser its damages, including its 

expenses, mill cancellation fees and the difference between the 

contract price and the lesser of Seller’s cost or the market price 

at point of delivery, or Seller may dispose of the material 

publicly or privately from Purchaser’s account and apply the net 

proceeds, after deducting expenses of disposition, against the 

purchase price.  In the case of any deficiency, Purchaser shall 

remain liable therefore.  Seller’s expenses in either case shall 

include reasonable attorney’s fees and other costs of enforcing 

its rights. 

 

12. PURCHASER’S REMEDIES:  Except as otherwise provided 

herein, failure of Seller to entitle Purchaser, at Seller’s sole and 

exclusive option, to replacement of material shipped, refund of 

any purchase price paid therefore or an allowance.  Seller shall 

not be liable for any consequential or special damages. 
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13. INTEREST DUE ON LATE PAYMENT:  If payment is not 

made on time, Seller, in addition to its other legal rights, shall 

be entitled to interest at the highest rate allowed by law, or at a 

minimum, which shall equal prime as published in the Wall 

Street Journal, plus two (2%) percent. 

 

14. SUSPENSION OF FUTURE SHIPMENTS – CHANGE OF 

CREDIT TERMS: Purchaser hereby represents that it is 

solvent and Purchaser’s signing of any delivery receipt 

(however denominated) furnished by Purchaser to the delivering 

carrier shall constitute a further representation of solvency at the 

time of signing such receipt.  Seller shall have the right to 

withhold shipment of any portion of the material covered by this 

contract or any other existing contract between Seller and 

Purchaser, in the event Purchaser fails to make payment when 

due under any contract between Purchaser and Seller.  Said 

action on the part of Seller shall not release Purchaser from its 

obligation to accept and pay for such remaining portion of 

material if and when shipped by Seller, such remaining portion 

of material if and when shipped by Seller. 

 

If at any time there is a change in the financial conditions or 

structure of Purchaser, arising from a change in business or 

market conditions or otherwise, or arising from a merger, 

reorganization or other change in business form, or if Purchaser 

becomes insolvent, makes an assignment for the benefit of 

creditors, or a petition in bankruptcy with respect to Purchaser is 

filed, or if any lien, arising from judicial process or otherwise, is 

placed upon any material asset of Purchaser, or if Purchaser 

breaches any provisions hereof, then Seller shall have the right 

to cancel the contract, including but not limited to requiring the 

payment of cash in advance of delivery. 

 

15.  SECURITY INTEREST: Purchaser grants Seller a security 

interest in all property of Purchaser now or hereafter in Seller’s 

possession or control and Seller may hold such property as 

security for payment of all obligations due to Seller and may 

dispose of such property at private sale to satisfy amounts owed 

to Seller by Purchaser. 

 

16. MODIFICATIONS: The contract constitutes the entire 

agreement between the parties and no modification shall be 

effective unless agreed to in writing. 

 

17. NON-WAIVER OF TERMS: failure of Seller to insist upon 

strict performance of any terms and conditions hereof shall not 

be deemed a waiver of any rights Seller may have.  The 

shipping or receiving of any material shall not be deemed a 

waiver of any rights concerning a failure by Purchaser to 

comply with any provision hereof.  Waiver by Seller of any 

provision hereof shall not constitute a waiver as to any other 

provision, and shall not affect the right of Seller to exercise 

thereafter any right or remedy in the event of any other default 

whether similar or not. 

 

18.  REPRESENTATIONS: Purchaser and Seller agree that no 

representations have been made or relied upon, except as 

specifically stated herein. 

 

19. ASSIGNMENT: This contract may not be assigned without the 

written agreement of the parties. 

 

20. SEVERABILITY: Any legally invalid provision hereof shall 

be considered serverable. 

 

21. FORCE MAJEURE: Seller shall be relieved from performance 

of its obligations, promises, covenants or warranties hereunder 

due to inability to perform in whole or in part as a result of force 

majeure, which shall include without limitation compliance with 

any law, ordinance, regulation, ruling order or other 

governmental action, judicial decree or treaty (including 

embargo, wage or price control, or rationing or allocation of 

services or commodities), or due to acts of God, fire, flood, war, 

sabotage, accidents, labor disputes, shortage or failure of supply 

of transportation, supply of materials or equipment, interruption 

of or delay in communications or transportation, or any other 

circumstances of like nature beyond the reasonable control of 

Seller. 

 

22. GOVERNING LAW: The contract between Purchaser and 

Seller as defined by this Sales confirmation shall be governed 

by the laws of the State of Texas, United States of America. 

 

23. ARBITRATION:  Any controversy or claims arising out of 

said contract, or the breach thereof, shall be determined by 

arbitration in Houston, Harris County, Texas in accordance with 

the Commercial Arbitration Rules of the American Arbitration 

Association, and judgment upon the award rendered by the 

Arbitrator(s) may be entered in any Court having jurisdiction 

thereof. 

 

 

 


